
PROFESSIONAL SERVICES COSTRACT 

THIS CONTRACT is between the Office of the Indiana Attorney General (hereinafter the "State") and 
Barrett & McNagny, whose address is 21 5 E. Berry Street, P.O. Box 2263, Fort Wayne, IN 46801 (hereinafter 
T o n  tractory'). 

W I T N E S S E T H  

WHEREAS, the State requires services in Cause So .  02D0 1-05 12-PL-57 1 ; and 

WHEREAS, the Contractor has specialized knowledge and expertise in providing the services needed by the 
State and is willing to provide such services. 

NOW THEREFORE, in consideration of the premises and the mutual promises herein contained, it is agreed 
by and between the State and Contractor as follows: 

1. Duties of Contractor. Contractor shall organize a new Indiana non-profit, secure tax exemption, and 
consummate the merger of the Nevsda non-profit In re!a?ion to :he Sdni-ab case. Conlracior shail execute its 
responsibilities by following and applying the highest professional standards. 

2. Consideration. Contractor shall be paid at the blended hourly rate of one hundred fifQ dollars ($1 50.00). 
The maximum amount payable under this Contract shall not exceed eight thousand dollars ($8,000.00). 
Contractor shall submit monthly invoices to the State showing with particularity the date and description of 
the services rendered. 

3. Term. This Contract is for a period of one ( I )  year beginning on April 5,2006 and ending on April 5, 
2007. It ma>- be renewed or extended only by written agreement. 

4. Access to Records. The Contractor and its subcontractors, if any, shall maintain all books, 
documents, papers, accounting records, and other evidence pertaining to all costs incurred under this 
Contract. They shall make such materials available at their respective offices at all reasonable times 
during this Contract term, and for three (3) years from the date of final payment under this Contract, for 
inspection by the State or its authorized designees. Copies shall be furnished at no cost to the State if 
requested. 

5. Assignment; Successors. The Contractor binds its successors and assignees to all the terms and 
conditions of this Contract. The Contractor shall not assign or subcontract the whole or any part of this 
Contract without the State's prior written consent. The Contractor may assign its right to receive 
payments to such third parties as the Contractor may desire without the prior written consent of the State. 
provided that Contractor gives written notice (including aridence of such assignment) to the State thirty 
(30) days in advance of any payment so assigned. The assignment shall cover all unpaid amounts under 
this Contract and shall not be made to more than one party. 

6. Audits. Contractor acknowledges that it may be required to submit to an audit of funds paid through 
this Contract. Any such audit shall be conducted in accordance with IC 5-1 1-1, et. seq. and audit 
guidelines specified by the State. 

7. Authorit?; to Bind Contractor. The signatory for the Contractor represents that hehhe has been duly 
authorized to execute this Contract on behalf of the Contractor and has obtained all necessary or 
applicable approvals to make this Contract fully binding upon the Contractor when hisher signature is 
affixed, and certifies that this Contract is not subject to further acceptance by Contractor when accepted 
by the State. 



8. Changes in Work The Contractor shall not commence any additional work or change the scope of 
the work until authorized in writing by the State. KO claim for additional compensation shall be made in 
the absence of a prior written approval executed by all signatories hereto. 

9. Compliance with Laws. 
A. The Contractor shall comply with all applicable federal, state and local laws, rules, regulations and 
ordinances, and all provisions required thereby to be included herein are hereby incorporated by 
reference. The enactment of any state or federal statute or the promulgation of rules or regulations 
thereunder after execution of this Contract shall be reviewed by the State and the Contractor to determine 
whether the provisions of this Contract require formal modification. 

B. The Contractor and its agents shall abide b~ all ethical requirements that apply to persons ~ h o  have a 
business relationship with the State, as set forth in Indiana Code $ 3-2-6 et seq., the regulations 
promulgated thereunder, and Executive Order 04-08, dated April 27,2004. If the contractor is not 
familiar with these ethical requirements, the contractor should refer any questions to the State Ethics 
Commission, or visit the State Ethics Commission website at <<<h~p:!/;iwww.in.gov:ethics/>>>. If the 
Contractor or its agents -;icla:e nny app!icablt: ethical standads, the State may, in irs sole discretion, 
terminate this Contract immediately upon notice to the contractor. In addition, the Contractor may be 
subject to penalties under Indiana Code 5 4-2-6-12. 

C. The Contractor certifies by entering into this Contract, that neither it nor its principal(s) is presently 
in arrears in payment of its taxes, permit fees or other statutory, regulatory or judicially required 
payments to the State. The Contractor agrees that any payments currently due to the State may be 
withheld from payments due to the Contractor. Additionally, further work or payments may be withheld, 
delayed, or denied and/or this Contract suspended until the Contractor is current in its payments and has 
submitted proof of such payment to the State. 

D. The Contractor warrants that it has no pending or outstanding criminal, civil. or enforcement actions 
initiated by the State, and agrees that it will immediately noti6 the State of any such actions. During the 
term of such actions, Contractor agrees that the State may delay, withhold, or deny work under this 
Contract and any supplements or amendments. 

E. If a valid dispute exists as to the Contractor's liability or guilt in any action initiated by the State or its 
agencies, and the State decides to delay, withhold, or deny work to the Contractor, the Contractor may 
request that it be allowed to continue, or receive work, without delay. The Contractor must submit, in 
writing, a request for review to the Indiana Department of Administration (IDOA) following the 
procedures for disputes outlined herein. -4 determination by IDOA shall be binding on the parties. 

F. Any paqments thai the Staie may delaj, witihold, deny, or apply u!lder. this section shall not be 
subject to penalty or interest under IC 5-1 7-5. 

G. The Contractor warrants that the Contractor and its subcontractors, if any, shall obtain and maintain 
all required permits, licenses, and approvals, as well as comply with all health, safety, and environmental 
statutes, rules, or regulations in the performance of work activities for the State. Failure to do so may be 
deemed a material breach of this Contract and grounds for immediate termination and denial of hrther 
work with the State. 

H. The Contractor affirms that it is properly registered and owes no outstanding reports with the Indiana 
Secretaq of State. 

I. Contractor agrees that the State may confirm. at any time, that no liabilities exist to the State, and. if 
such liabilities are discovered. that State may bar Contractor from contracting with the State in the future. 



cancel existing contracts, withhold payments to setoff such obligations, and withhold further payments or 
purchases until the Contractor is current in its payments on its liability to the State and has submitted 
proof of such payment to the State. 

J. As required by IC 5-22-3-7: 
(1) the Contractor and any principals of the Contractor certiQ that (A) the Contractor, except for 

de minimis and nonsystematic violations, has not violated the terms of (i) IC 24-4.7 [Telephone 
Solicitation Of Consumers], (ii) IC 24-5-12 [Telephone Solicitations] , or (iii) IC 24-5-14 [Regulation of 
Automatic Dialing Machines] in the previous three hundred sixty-five (365) days, even if IC 24-4.7 is 
preempted by federal law; and (B) the Contractor will not violate the terms of IC 24-4.7 for the duration 
of the Contract, even if IC 244.7 is preempted by federal law. 

(2) The Contractor and any principals of the Contractor certify that an affiliate or principal of the 
Contractor and any agent acting on behalf of the Contractor or on behalf of an affiliate or principal of the 
Contractor: (A) except for de minimis and nonsystematic violations, has not violated the terms of IC 24- 
4.7 in the previous three hundred sixty-five (365) days, even if IC 24-4.7 is preempted by federal law; 
and (B) will nct violate the terms of IC 24-4.? for the duration cf the Contiact, even if IC 24-4.7 is 
preempted by federal law. 

10. Condition of Payment. All services provided by the Contractor under this Contract must be 
performed to the State's reasonable satisfaction, as determined at the discretion of the undersigned State 
representative and in accordance with all applicable federal, state, local laws, ordinances, rules, and 
regulations. The State shall not be required to pay for work found to be unsatisfactory, inconsistent with 
this Contract or performed in violation of any federal, state, or local statute, ordinance, rule or regulation. 

11. Ownership of Documents and Materials. All documents, records, programs, data. film, tape, 
articles: memoranda, and other materials not developed or licensed by the Contractor prior to execution 
of this Contract. but specifically developed under this Contract shall be considered -'work for hire" and 
the Contractor transfers an] ownership claim to the State and all such materials will be the property of 
the State. Use of these materials, other than related to contract performance by the Contractor, without 
the prior written consent of the State, is prohibited. During the performance of this Contract, the 
Contractor shall be responsible for any loss of or damage to these materials developed for or supplied by 
the State and used to develop or assist in the services provided herein while the materials are in the 
possession of the Contractor. Any loss or damage thereto shall be restored at the Contractor's expense. 
Full, immediate, and unrestricted access to the work product of the Contractor during the term of this 
Contract shall be available to the State. 

12. Confidentiality of State Information. The Contractor understands and agrees that data, materials, 
2nd information disclosed to Contractor may cmtain corrfideiitial and pio:ected dzta. The Cofitractor 
covenants that data, material, and information gathered, based upon, or disclosed to the Contractor for 
the purpose of this Contract, will not be disclosed to or discussed with third parties without the prior 
written consent of the State. 

13. Conflict of Interest. 
A. As used in this section: 

"Immediate family" means the spouse and the unemancipated children of an individual. 
''Interested party," means: 
1. The individual executing this Contract; 
2. An individual who has an interest of three percent (3%) or more of Contractor, if Contractor is 

not an individual; or 
3. .4ny member of the immediate family of an individual specified under subdivision 1 or 2. 
"Department" means the Indiana Department of Administration. 



"Commission" means the State Ethics Commission. 

B. The Department may cancel this Contract without recourse by Contractor if any interested party is an 
employee of the State. 

C. The Department will not exercise its right of cancellation under section B, above, if the Contractor 
gives the Department an opinion by the Commission indicating that the existence of this Contract and 
the employment by the State of the interested party does not violate any statute or rule relating to 
ethical conduct of State employees. The Department may take action, including cancellation of this 
Contract, consistent with an opinion of the Commission obtained under this section. 

D. Contractor has an affirmative obligation under this Contract to disclose to the Department when an 
interested party is or becomes an employee of the State. The obligation under this section extends 
only to those facts that Contractor knows or reasonably could know. 

14. Debarment and Suspension. 
A. The Contracior certifies, by en:eri!?g into this Contract, that neither i i  nor its principais nor any of its 
subcontractors are presently debarred, suspended, proposed for debarment, declared ineligible, or 
voluntarily excluded from entering into this Contract by any federal agency or by any department, agency 
or political subdivision of the State. The term "principal" for purposes of this Contract means an officer, 
director, owner, partner, key employee. or other person with primary management or supervisory 
responsibilities, or a person who has a critical influence on or substantive control over the operations of 
the Contractor. 

B. The Contractor certifies that it has verified the suspension and debarment status for all sub- 
contractors receiving funds under this Contract and shall be solely responsible for any paybacks and or 
penalties that might arise from non-compliance. Contractor shall immediately notifi the State if any sub- 
contractor becomes debarred or suspended, and shall, at the State's request, take all steps required by the 
State to terminate work done by the sub-contractor pursuant to this Contract. 

15. Default by State. If the State, sixty (60) days afrer receipt of written notice, fails to correct or cure 
any breach of this Contract, then the Contractor may cancel and terminate this Contract and collect all 
monies due up to and includin_e the date of termination. 

16. Disputes. 
A. Should any disputes arise with respect to this Contract, the Contractor and the State agree to act 
immediately to resolve such disputes. Time is of the essence in the resolution of disputes. 

B. The Contractor agrees that. !he existence of a dispute nonvirhstanding. ir \tiill contir:ue without delay 
to carry out all its responsibilities under this Contract that are not affected by the dispute. Should the 
Contractor fail to continue to perform its responsibilities regarding all non-disputed work: without delay, 
any additional costs incurred by the State or the Contractor as a result of such failure to proceed shall be 
borne by the Contractor. and the Contractor shall make no claim within ten (I 0) working days following 
notification in nriting by either party of the existence of a dispute, then the following procedure shall 
apply: 

1. The parties agree to resolve such matters through submission of their dispute to the 
Commissioner of the Indiana Department of Administration. The Commissioner shall reduce a decision 
to writing and mail or othenvise furnish a copy thereof to the Contractor and the State within ten (1 0) 
working days after presentation of such dispute for action. The Commissioner's decision shall be final 
and conclusive unless either party mails or othemise furnishes to the Commissioner. nithin ten (10) 
working days after receipt of the Cornmissioner's decision. a written appeal. Within ten (10) working 



days of receipt by the Commissioner of a written request for appeal, the decision may be reconsidered. If 
no reconsideration is provided within ten (10) working days, the parties may n~utually agree to submit the 
dispute to arbitration for a determination, or otherwise the dispute may be submitted to an Indiana court 
of competent jurisdiction. 

2. The State may withhold payments on disputed items pending resolution of the dispute. The 
unintentional nonpayment by the State to the Contractor of one or more invoices not in dispute in 
accordance with the terms of this Contract will not be cause for Contractor to terminate this Contract, 
and the Contractor may bring suit to collect these amounts without following the disputes procedure 
contained herein. 

17. Drug-Free Workplace Certification. The Contractor hereby covenants and agrees to make a good 
faith effort to provide and maintain a drug-free workplace. The Contractor will give written notice to the 
State within ten (10) days after receiving actual notice that the Contractor or an employee of the 
Contractor has been convicted of a criminal drug violation occurring in the Contractor's workplace. 
False certification or violation of this certification may result in sanctions including, but not limited to, 
suspension of contract payments, termination of this Contract and/or deba~ment of contracting 
opportunities with the State for up to three (3) years. 

In addition to the provisions of the above paragraphs, if the total contract amount set forth in this 
Contract is in excess of $25,000.00, Contractor hereby further agrees that this contract is expressly 
subject to the terms, conditions, and representations of the following certification: 

This certification is required by Executive Order No. 90-5. April 12, 1990, issued by the Governor of 
Indiana. Pursuant to its delegated authority, the Indiana Department of Administration is requiring the 
inclusion of this certification in all contracts and grants from the State in excess of $25,000.00. No 
award of a contract shall be made, and no contract, purchase order or agreement, the total amount of 
which exceeds S25,000.00, shall be valid, unless and until this certification has been fully executed by 
the Contractor and made a part of the contract or agreement as part of the contract documents. 

The Contractor certifies and agrees that it will provide a drug-free workplace by: 

A. Publishing and providing to all of its employees a statement notifving them that the unlawful 
manufacture, distribution, dispensing, possession or use of a controlled substance is prohibited in the 
Contractor's workplace, and specifjing the actions that will be taken against employees for 
\iolations of such prohibition; 

B. Establishing a drug-free awareness program to inform it's employees of ( I )  the dangers of drug 
abuse in the workplace; (2) the Contractor's policy of maintainiq a drug-free workplace; (3) any 
available drug counseling, rehabilitation, and employee assistance programs; and (4) the penalties 
that may be imposed upon an employee for drug abuse violations occurring in the workplace; 

C. Noti6ing all employees in the statement required by subparagraph (A) above that as a condition of 
continued employment, the employee will ( I )  abide by the terms of the statement; and (2) notifq the 
Contractor of any criminal drug statute conviction for a violation occurring in the workplace no later 
than five (5) days after such conviction; 

D. Notifj4ng in writing the State within ten (10) days after receiving notice from an employee under 
subdivision (C)(2) above, or otherwise receiving actual notice of such conviction: 

E. Within thirty (30) days after receiving notice under subdivision (C)Q) above of a conviction, 
imposing the following sanctions or remedial measures on any employee who is convicted of drug 



abuse violations occurring in the workplace: ( I )  taking appropriate personnel action against the 
employee, up to and including termination; or (2) requiring such employee to satisfactorily 
participate in a drug abuse assistance or rehabilitation program approved for such purposes by a 
federal, state or local health, law enforcement, or other appropriate agency; and 

F. Making a good faith effort to maintain a drug-free workplace through the implementation of 
subparagraphs (A) through (E) above. 

18. Force Majeure. In the event that either party is unable to perform any of its obligations under this 
Contract or to enjoy any of its benefits because of natural disaster or decrees of governmental bodies not 
the fault of the affected party (hereinafter refcrred to as a -'Force Majeure Event"), the party who has 
been so affected shall immediately give notice to the other party and shall do everything possible to 
resume performance. Upon receipt of such notice, all obligations under this Contract shall be 
immediately suspended. If the period of nonperformance exceeds thirty (30) days from the receipt of 
notice of the Force Majeure Event, the p a q  whose ability to perform has not been so affected may, by 
giving written notice, terminate this Contract. 

19. Funding Cancellation. When the Director of the State Budget Agency makes a written 
determination that funds are not appropriated or otherwise available to support continuation of 
performance of this Contract, this Contract shall be canceled. A determination by the Budget Director 
that Funds a n  not appropriated or othenvise available to support continuation of performance shall be 
final and conclusive. 

20. Governing Laws. This Contract shall be construed in accordance with and governed by the laws of 
the State of Indiana and suit, if any, must be brought in the State of Indiana. 

21. Indemnification. The Contractor agrees to indernnifq., defend, and hold harmless the State. its 
agents, officers, and employees from all claims and suits including court costs, attorney's fees, and other 
expenses caused by any act or omission of the Contractor a n d h  its subcontractors, if any, in the 
performance of this Contract. The State shall not provide such indemnification to the Contractor. 

22. Independent Contractor. Both parties hereto, in the performance of this Contract, shall act in an 
individual capacity and not as agents, employees, partners, joint venturers or associates of one another. 
The employees or agents of one party shall not be deemed or construed to be the employees or agents of 
the other party for any purposes whatsoever. h'eirher party will assume liability for any injury (including 
death) to any persons, or damage to any property, arising out of the acts or omissions of the agents, 
employees or subcontractors of the other party. 

The Contractor shall be responsible for providi~g all necessary unemp1oy:nent and workers' 
compensation insurance for the Contractor's employees. 
indemnie the State under this contract shall not be limited by the insurance required in this Contract. 

Any and all photo identification, badges or official office insignia provided to Contractor are to be used 
in the Furtherance of official investigations being conducted by the Office of Attorney General 
(hereinafter 'the office'): and are the propeq of the office. .4ny use other than for official office 
investigations is prohibited and any prohibited use of the ofice credentials is grounds for termination of 
this Contract. Further, it is understood that this badge and designation gives Contractor no law 
enforcement authority. 

23. Licensing Standards. The Contractor and its employees and subcontractors shall comply with all 
applicable licensing standards, certification standards, accrediting standards and any other laws. rules or 
regulations governing services to be provided by the Contractor pursuant to this Contract. The State shall 



not be required to pay the Contractor for any services performed when the Contractor or its employees or 
subcontractors are not in compliance with such applicable standards, laws, rules or regulations. If 
licensure, certification or accreditation expires or is revoked, the Contractor shall noti@ State 
immediately and the State, at its option, may immediately terminate this Contract. 

24. Kondiscrimination. Pursuant to IC 22-9-1-10 and the Civil Rights Act of 1964, the Contractor and 
its subcontractors shall not discriminate against any employee or applicant for employment in the 
performance of this Contract. The Contractor shall not discriminate with respect to the hire, tenure, 
terms, conditions or privileges of employment or any matter directly or indirectly related to employment, 
because of race, color, religion, sex, disability, national origin or ancestry. Breach of this covenant may 
be regarded as a material breach of this Contract. The Contractor's execution of this Contract also 
signifies compliance with applicable federal laws, regulations, and executive orders prohibiting 
discrimination in the provision of services based on race, color, national origin, age, sex, disability or 
Status as a veteran. 

25. Notice to Parties. Whenever any notice, statement or other communication is required under this 
Contract, it shall be sent to t!ie fbllowing addresses, unless othewise specificaliy advised. 

Notices to the State shall be sent to: 
Charles J. Todd 
Office of the Attorney General 
302 West Washington Street 
Indiana Government Center South, 5Ih Floor 
Indianapolis, IN 46204 

Yotices to the Contractor shall be sent to: 
Barrett & McNagny 
215 E. Berry Street 
P.O. Box 2263 
Fort Wayne, IN 46801 

26. Payments. All payments shall be made in arrears in conformance with State fiscal policies and 
procedures and, as required by IC 4-13-2-14.8, by electronic funds transfer to the financial institution 
designated by the Contractor in writing unless a specific waiver has been obtained from the Auditor of 
State. KO payments \ \ i l l  be made in advance of receipt of the goods or services that are the subject of this 
Contract except as permitted by IC 4-13-2-20. 

27. Penalties/Interest/Attorney's Fees. The State will in good faith perform its required obligations 
hereunder and does not agree to pay any penalties, liquidated damages, interest, or attorney's fees, except 
as required by Indiana law. in part, 1C 5-1 7-5, TC 34-54-8, and IC 34-1 3-1. 

Notwithstanding the provisions contained in 1C 5-1 7-5, any liability resulting fiom the State's failure to 
make prompt payment shall be based solely on the amount of funding originating fiom the State and shall 
not be based on funding from federal or other sources. 

28. Progress Reports. The Contractor shall submit progress reports to the State upon request. The 
report shall be oral, unless the State, upon receipt of the oral report, should deem it necessary to have it in 
written form. The progress reports shall serve the purpose of assuring the State that work is progressing 
in line with the schedule, and that completion can be reasonably assured on the scheduled date. 

29. Renewal Option. This Contract may be renewed under the same terms and conditions subject to the 
approval of the Commissioner of the Department of Administration and the State Budget Director in 



compliance with IC 5-22-17-4. The term of the renewed contract may not be longer than the term of the 
original contract. 

30. Severability. The invalidity of any section, subsection, clause or provision of this Contract shall not 
affect the validity of the remaining sections, subsections, clauses or provisions of this Contract. 

31. Taxes. The State is exempt from state, federal, and local taxes. The State will not be responsible for 
any taxes levied on the Contractor as a result of this Contract. 

32. Termination for Convenience. This Contract may be terminated, in whole or in part, by the State 
whenever, for any reason, the State determines that such termination is in its best interest. Termination 
of services shall be effected by delivery to the Contractor of a Termination Kotice at least thirty (30) days 
prior to the termination effective date, specieing the extent to which performance of services under such 
termination becomes effective. The Contractor shall be compensated for services properly rendered prior 
to the effective date of termination. The State will not be liable for services performed after the effective 
date of termination. The Contractor shall be compensated for services herein provided but in no case 
shall tctal payment made to rhe Contractor exceed the original contract price or shall any price increase 
be allowed on individual line items if canceled only in part prior to the original termination date. 

33. Travel. 80 expenses for travel will be reimbursed unless specifically permitted under the scope of 
services or consideration provisions. Expenditures made by the Contractor for travel will be reimbursed 
at the current rate paid by the State and in accordance with the State Travel Policies and Procedures as 
specified in the current Financial Management Circular. Out-of-state travel requests must be reviewed 
by the State for availability of funds and for appropriateness per Circular guidelines. 

34. Won-Collusion and Acceptance. The undersigned attests, subject to the penalties for perjury, that 
he/she is the Contractor, or that he/she is the properly authorized representative, agent, member or officer 
of the Contractor, that he/she has not, nor has any other member, employee, representative, agent or 
off~cer of the Contractor, directly or indirectly, to the best of the undersigned's knowledge, entered into 
or offered to enter into any combination, collusion or agreement to receive or pay, and that helshe has not 
received or paid, any sum of money or other consideration for the execution of this Contract other than 
that which appears upon the face of this Contract. 
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In Witness Whereof, Contractor and the State have, through their duly authorized representatives, 
entered into this Contract. The parties having read and understand the foregoing tenns of this Contract 
do by their respective signatures dated below hereby agree to the terms thereof. 

Title: 
Date: -3.d 

/ . 
Department of Administration 

Approved as to Form and Legality 

for) 

Title: d.2 b& 

State Budget Agency 

~har le~ck/a l l io l ,  Director 

Date: - 

Date: - 


